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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the Court.  Any emails received in contravention of this order will be 
disregarded by the Court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

1. TIME:  9:00  CASE #: MSC14-02082 
CASE NAME:  UECKER VS. NG 
SPECIAL SET HEARING ON:  THEORY OF DEFENSE SET BY COURT 
*TENTATIVE RULING:* 
 
The Court has read the parties’ submissions concerning defendants’ theories of defense, which 
are commendably clear and complete.  We are now in a position to move to complete 
disposition of this matter on its merits. 
 
The Court will rule at this time on the issues as to whether defendants’ several theories of 
defense are properly raised on the present state of their answers.  Those issues are fully 
briefed, in accordance with the Court’s prior directive.  If either party wants to contest the Court’s 
rulings under heading 1 below, he or it should give notice by the usual means for contesting this 
tentative, and the matter will be heard on the October 5 law-and-motion calendar. 
 
Otherwise, however, the parties need to meet and confer on the matters discussed under 
heading 2 below.  With or without any contested-tentative hearing on October 5, this case is set 
for further hearing on Friday, October 19, at 10:00 a.m. (NOTE, not the usual 9:00 calendar).  
Attorneys and pro per defendant are to attend in person.  (If that date is inconvenient for any of 
the participants, please figure out a more suitable date and contact the Department’s clerk.) 
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1.  Which of Defendants’ Defensive Theories Are Properly Before the Court 
 
The Court understands that defendants have entirely abandoned the unclean-hands line of 
defense on which the Court of Appeal had reversed the prior summary judgment, viz., that 
although the paperwork took the form of a loan, the transaction was really an investment by 
Horwitz, with phony loan documents intended to conceal Horwitz’s role as a principal, in order to 
mislead Nevada gambling authorities to evade licensing requirements.  The Court recalls that 
defendants had previously indicated this abandonment at an unreported CMC.  This now-
abandoned theory may still have tangential relevance in various ways (e.g., as admissions now 
binding on defendants, as bearing on Ng’s credibility, or as a factor in granting or denying 
further leave to amend).  But we will hear no more about it as an affirmative defense of unclean 
hands. 
 
Although defendants’ submission continues to speak factually of an intention that Horwitz would 
receive a contingent return on investment, the deal defendants now describe is materially 
different from the investment deal that defendants were urging on the summary judgment 
motion and the subsequent appeal.  And more importantly, although defendants discuss this 
assertion factually, they no longer seek to adduce it as any form of legal defense.  On the 
contrary, the defensive theories now asserted by defendants all ignore the concept that this was 
really an investment deal, and address plaintiff’s claims in the same terms that plaintiff presents 
them – namely, as claims for collection of a promissory note and a guaranty. 
 
Defendants have elected to stand on their existing Answer (filed in March 2015).  They do not 
seek leave to amend their answers to conform to any of their present legal theories.  (While the 
Court is not ruling now on a motion to amend that has not been filed, defendants no doubt can 
see that there could be significant objections to any further amendments at this point.)  
Accordingly, the Court proceeds to rule on whether the legal theories stated in defendants’ joint 
statement are properly raised based on the present state of the pleadings. 
 
First Affirmative Defense:  Lack of Endorsement.  Defendants contend that plaintiff is not the 
proper party to sue on the promissory note because when the note was delivered to plaintiff (in 
the Horwitz bankruptcy settlement), it was not endorsed to plaintiff.  (Plaintiff contends that 
defendants have admitted that plaintiff is the proper party to sue; but plaintiff apparently does 
not dispute the fact of lack of endorsement.) 
 
Defendants describe this as an “affirmative defense” of lack of standing.  It strikes the Court as 
more of an element of plaintiff’s causes of action:  She has no valid cause of action for breach of 
a promissory note without proving that she is the current holder of the note – which, in the 
absence of endorsement, means showing a valid transfer to plaintiff without an endorsement.  
Plaintiff cites a case holding that a plaintiff need not allege delivery, because delivery is 
presumed from execution.  (Smith v. Waite (1894) 103 Cal. 372.)  That holding, however, has to 
do with delivery to the original payee of the note, not to a subsequent transferee.  There is 
nothing about execution of the note that would give rise to a presumption of transfer of the note 
to a subsequent holder. 
 
In any event, if this is an affirmative defense, defendants correctly point out that they pleaded it 
in their Answer of 3/17/15, as lack of standing. 
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Second Affirmative Defense:  Illegality of the Settlement Agreement with Horwitz.  Plaintiff 
acquired the note and guaranty (the instruments now sued on) in a settlement agreement with 
Horwitz, the original holder.  Defendants contend that the settlement agreement was illegal.  
The theory of illegality is a little hazy; but as far as the Court can make out, the argument is that 
by using an asset held in his IRA to settle plaintiff’s claims against him, Horwitz was violating 
various income-tax laws.  (Not explained – at least not yet – is why the consequence of any 
such violation would be that the settlement is an illegal contract, as opposed to the 
consequence being that Horwitz owes money to the IRS and FTB.  The latter consequence 
would not seem to be of any legitimate concern to plaintiff, defendants, or this Court; it’s 
Horwitz’s problem.) 
 
Defendants’ own statement raises a very serious jurisdictional problem with assertion of this line 
of defense in this case.  The Horwitz settlement agreement is not just a private contract; it is a 
disposition of a claim in bankruptcy, approved and adopted as an order of the bankruptcy court.  
Defendants argue with some force that this Court lacks jurisdiction to overrule the bankruptcy 
court, or to undo an order of that court on grounds of contract illegality.  Defendants, however, 
do not seem to have realized the consequence of that argument for this case:  It means that 
they cannot assert and litigate that theory in this Court. 
 
Assuming arguendo that the preceding jurisdictional problem can be gotten over, there is still a 
problem with whether this theory has properly been pleaded in this action.  Defendants do not 
claim to have pleaded this affirmative defense in their Answer.  They contend that under Lewis 
& Queen v. N.M. Ball Sons (1957) 48 Cal.2d 141, 147-48 (miscited by both sides as 45 Cal.2d), 
“[w]hatever the state of the pleadings, when the evidence shows that the plaintiff in substance 
seeks to enforce an illegal contract or recover compensation for an illegal act, the court has both 
the power and duty to ascertain the true facts in order that it may not unwittingly lend its 
assistance to the consummation or encouragement of what public policy forbids.”  That, 
however, refers to the asserted illegality of the contract on which the plaintiff is suing.  Here, 
plaintiff is not suing these defendants for breach of her settlement agreement with Horwitz.  
Rather, the Uecker-Horwitz contract is merely the means by which plaintiff came into 
possession of the note and guaranty, on which she is now suing.  Defendants cite no authority 
for saying that they need not plead an asserted illegality in some contract upstream in the 
chain of title.  Nor do they contend any longer that the original Horwitz-Ng/Wild Game 
transaction was illegal. 
 
So what would this defense be?  Unclean hands on the part of plaintiff, maybe?  The alleged 
tax-law violations were committed by Horwitz, not Uecker, who was not responsible for where 
Horwitz got the assets used to settle the bankruptcy claim.  In any event, if this is an affirmative 
defense along the lines of unclean hands or a similar doctrine, it would seem to be an 
affirmative defense.  Defendants did plead an affirmative defense of unclean hands – but 
they’ve always been clear (in discovery, in opposition to the summary judgment, on appeal, and 
otherwise) that that defense referred to the “we were defrauding Nevada authorities” theory, not 
this “Horwitz didn’t pay his taxes” theory.  They still don’t assert that this defense is covered by 
“unclean hands”. 
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The Court concludes that even if it has jurisdiction over this defense, it has not been preserved 
by pleading. 
 
Third Affirmative Defense:  Limitations (as to Guaranty).  This affirmative defense was pleaded, 
and plaintiff does not argue otherwise.  It applies, however, only to Ng, not Wild Game. 
 
Fourth Affirmative Defense:  Lack of Delivery.  Defendants argue that plaintiff has no cause of 
action on the note because it wasn’t delivered to Pensco (which was one of the parties who in 
turn assigned the note to plaintiff, in the Horowitz settlement).  Defendants’ legal theory here is 
not perfectly clear, and could easily be confused with the “lack of endorsement” theory 
discussed above.  As the Court understands it, however, whereas the “endorsement” theory 
relates to the subsequent assignment from Horowitz to Uecker, this theory relates instead to the 
original delivery of the note by defendants to Pensco as the original obligee (Pensco being the 
IRA manager for Horowitz). 
 
If that is the correct understanding of what defendants are asserting here, they are arguing their 
way straight into the argument rejected above – namely that under Smith v. Waite (1894) 103 
Cal. 372, delivery to the original obligee is presumed from execution, so that lack of delivery 
must be pleaded as an affirmative defense.  Defendants admit that this was not pleaded.  It is 
barred now. 
 
Fifth Affirmative Defense:  Defects in Guaranty Claim.  Ng asserts a mishmash of alleged flaws 
in the guaranty paperwork.  He is not clear as to how most of them would constitute a defense, 
however.  The only defensive theories clearly asserted are lack of delivery of the guaranty, and 
lack of consideration.  The former, however, is barred under Smith for the same reason as the 
above item.  The latter is barred by the principle that lack of consideration for a guaranty is an 
affirmative defense that must be pleaded.  (Elster’s Sales v. Longo (1970) 4 Cal.App.3d 216, 
221-22.)  Unless there is more to this claim than appears to the Court, then, this defense is 
barred by failure to plead it. 
 
In short:  Of the five defensive theories articulated in defendants’ joint statement, the Court 
concludes that the only ones properly before the Court are the First (lack of endorsement) and 
the Third (limitations as to the guaranty). 
 

2.  Case Management From Here 
 
A.  Fact Issues:  Disputed or Not? 
 
If the parties are willing to stipulate to the correctness of the facts that each side wants to 
adduce (such as by stipulating to all (or at least most) of the factual statements in the recent 
submissions), then we can proceed to legal briefing and argument.  The Court points out that 
the parties can stipulate that facts are true (or at least that they are uncontested), without 
thereby conceding that the other side’s facts are legally relevant. 
 
Based on the parties’ recent submissions, it appears to the Court that there are no disputed 
factual issues that would require a live-witness trial in this case.  If either side thinks such an 
issue exists, please be prepared to point it out at the hearing on October 19. 
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The Court recognizes that, at least in theory, there may be what might be “contingent” triable 
fact issues.  That is, a party’s position on Issue X could take the form of:  “The undisputed facts 
and the law mean that my side wins as a matter of law.  However, if the Court disagrees with my 
side’s legal analysis, the Court still could not rule for the other side unless they could establish 
Fact Y, which is disputed.”  The Court does not now see any likely candidates for this form of 
argument, but it remains open to such an argument if made.  The underlying point is that 
although it appears likely that all remaining issues can be decided without live evidence, the 
Court wants to ensure that it is not cutting either party off from contesting any genuinely 
disputed fact issues. 
 
The Court also notes that even if a given fact cannot be stipulated, that does not necessarily 
mean that live testimony will be required.  For example, defendants assert certain facts that 
plaintiff contends are legally foreclosed, because defendants have made binding admissions in 
prior phases of this case.  Conversely, defendants contend that certain facts are established by 
plaintiff’s assertedly false pleadings or declarations in the past.  Contentions of that kind are 
something the Court could potentially rule on based on the papers. 
 
Another variation on the preceding point may be a party’s argument that the other side’s 
evidence of its factual contention should be barred by failure to produce the evidence, or identify 
the contention, in discovery.  In a conventional trial setting that would arise on motions in limine.  
Here, it can be asserted by objections to evidence. 
 
B.  Bankruptcy Proceedings? 
 
Defendants’ statement includes an indefinite reference to what they deem to be the likelihood 
that the bankruptcy court may invalidate the settlement agreement between plaintiff and 
Horwitz.  The Court is ruling above that this defensive theory cannot be asserted in this action; 
but perhaps it could be asserted in the bankruptcy court.   Is any such proceeding pending now?  
If not, is one concretely planned, and for when?  Who would have standing to seek such relief? 
 
C.  The Procedural Path to Disposition on the Merits 
 
If the Court is correct in assuming that there are no triable disputed facts standing in the way, 
then the Court proposes to decide this case by written briefing.  The Court invites the parties’ 
views as to an appropriate procedural vehicle for this – though, if no one raises any procedural 
objections, the formal labeling may hardly matter. 
 
The Court’s procedural suggestion is that the case proceed as a court trial on the papers (with 
provision, if necessary, for live testimony on any fact issues that are both relevant and disputed).   
We can set a briefing schedule for each side to set out fully why it must prevail on each issue 
(including whether there are or are not any triable fact disputes).  If the Court is convinced that 
live evidence is necessary, it will set a hearing date.  Otherwise, the Court intends to proceed by 
tentative ruling, with oral argument if contested. 
 
The Court suggests the court-trial vehicle because it is likely to present the most efficient 
procedural means of deciding the case, with the fewest procedural technicalities to get in the 
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way.  If there is some good reason to proceed otherwise, however, we can pick whatever the 
parties and the Court think will work best.  Other possibilities, for example, are to proceed by 
cross-motions for summary judgment/adjudication under Code of Civil Procedure § 437c(t), or 
by cross-motions for judgment on the pleadings on stipulated facts. 
 
Getting to particulars:  Based on the Court’s rulings in Heading 1 above, there will be only two 
issues remaining for disposition. 
 

 Defendants’ endorsement argument does not appear to involve any disputed facts.  It is 
apparently conceded that there were no endorsements.  The legal effect, if any, of that 
absence should be resolvable as a matter of law, with appropriate briefing.  Likewise, 
plaintiff contends that the issue is foreclosed by prior admissions or discovery 
responses.  It may not be necessary to reach that argument; but if it is, again there is no 
dispute about what the discovery responses said, just legal argument about their 
consequences. 
 

 Defendant Ng’s limitations defense (which would not apply to Wild Game) may involve at 
least one disputed fact, namely whether and when Horwitz demanded payment.  If that 
fact ends up being determinative it may be necessary to hear live testimony, or at least 
to review declarations or depositions.  Again, however, plaintiff contends that Ng’s 
version of the facts is foreclosed by prior admissions or discovery responses.  At least 
that part of the case should be addressable by written briefs. 

 
The parties are directed to meet and confer as to (a) the extent to which they can stipulate to 
facts, and (b) the best procedure for getting this case to final disposition..  At the hearing we will 
discuss (and, hopefully, settle on) a procedure for getting to final decision, with a timeline. 
 
The parties are invited to consider whether it may be helpful for clarity of procedures, and for the 
record on any potential appeal, to secure a court reporter for the October 19 hearing. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00422 
CASE NAME: CLARK VS. QASSEM 
HEARING ON MOTION TO COMPEL MATTHEW RATALSKY APPEARANCE 
FILED BY FRANK CLARK, BRUCE CLARK 
* TENTATIVE RULING: * 
 
This is off-calendar at the request of the moving parties. 
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 3.  TIME:  9:00   CASE#: MSC15-01829 
CASE NAME: RAMIREZ-CENICEROS VS. PACIFIC SPECIALTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY PACIFIC SPECIALTY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Defendants’ motion for summary judgment/adjudication is granted.  In the future, defendant 
should submit only the relevant pages of deposition transcripts.  (CRC 3.1116(b); see Ex. A, 
Jima Depo.)  

 
Background 

 
This is an action for breach of contract and bad faith against an insurance company.  Plaintiff, 
Jose Luis Ramirez-Ceniceros, sues in two capacities:  as an insured (as to his claim for loss of 
cash), and as the assignee of an insured (as to his claim for personal injury inflicted by his co-
insured, Flores). 
 
Plaintiff and defendant Jose Flores, aka Agustin Chavez, were lessees of a house located at 
2813 Carob Street in Antioch.  Their agreement with their landlord required them to have 
renters’ insurance.  On October 25, 2014 they went to Crown North Insurance, an insurance 
broker.  Only plaintiff actually met with the broker.  Plaintiff speaks and reads little English.  The 
broker helped him fill out an application, and plaintiff signed it.  Flores did not.   
 
Crown placed the insurance with defendant Pacific Specialty Insurance Company (“PSIC”).  
PSIC does not provide insurance to unrelated persons residing together unless they are listed 
as co-insureds.  The broker at Crown works for the insured, not the insurer.  (Ex. A, Jima Depo. 
at 12:22-25.)  He was not an employee of PSIC.   

 
The insurance policy contained $100,000 in liability coverage and $10,000 in property damage 
coverage.  The policy also contained special exclusions and limitations, one of which was that 
the policy limit for loss of cash was only $200, not $10,000. 

 
Plaintiff disputes whether the full policy containing all the limitations and exclusions was ever 
sent to him.  He argues he is entitled to all of the benefits, but is not bound by any of the 
limitations, of the coverage.  Further, nothing was provided to him in the language in which he 
negotiated his purchase of the insurance, Spanish.   

 
On March 12, 2015, Flores, the one housemate, shot plaintiff, the other, apparently mistaking 
him for an intruder.  The Antioch police (APD) initially thought that plaintiff had died, and they 
charged Flores with murder.  Flores was incarcerated from March 12, 2015 to September 2, 
2015, when the authorities dropped all charges against and released him. 

 
APD saw approximately $15,000 in cash in the apartment and other items that caused them to 
suspect illegal drug activity.  They obtained a warrant and seized the cash.  On March 16, 2015, 
they met with plaintiff in the hospital while he was medicated and still recovering from his 
injuries.  He signed a document stating he disclaimed ownership of the cash.  Plaintiff now 
claims that if he signed this document he did not understand it, that the money was his, and he 
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never intended to say otherwise or abandon a claim to it.   
 

Plaintiff first submitted a claim on the policy to PSIC in May 2014 and on June 20, 2015 clarified 
that he was making two claims:  (1) for $10,000, the coverage limit for lost property (the cash); 
and (2) for $100,000, Flores’s coverage limit for liability for a negligent shooting. 

 
Flores met with plaintiff’s attorney, Andrew Shalaby, on September 8, 2015 shortly after Flores 
was released from jail.  Shalaby states that Flores signed a written assignment of his rights 
under the insurance policy, permitting plaintiff to sue PSIC for bad faith refusal to provide Flores 
with liability coverage.  However, all Shalaby can produce now is an unsigned copy of that 
alleged assignment.  Flores apparently left the Country soon after he was released from jail and 
may currently be in Peru. 
 
The parties raise a number of arguments, but the Court will limit its discussion to two dispositive 
issues.  PSIC argues (1) that it has no liability for failure to pay for the cash because the cash 
was not lost due to an occurrence, and (2) that it has no liability to pay the $100,000 in liability 
coverage because the policy excluded any obligation to defend or indemnity Flores regarding a 
personal injury claim by plaintiff, another insured.  Both arguments are correct. 

 
The Claim for $10,000 for the Cash 

 
The SAC alleges that the APD seized approximately $15,000 in cash that plaintiff owned and 
that plaintiff had coverage for this loss through “his” policy with PSIC, which included a coverage 
of up to $10,000 for loss of personal property.  (SAC, ¶ 11, 12, 13.)   
 
PSIC complains that plaintiff seems to seek recovery for this loss in the SAC solely as an 
insured through his first-party property loss coverage, but argues also in his Opposition that he 
is entitled to it through Flores’ liability coverage and alleged assignment of rights. 
 
In the end, none of that matters.  Whether suing in his own right as an insured, or as the 
assignee of Flores’ rights as an insured, to prevail on a cause of action for breach of contract or 
insurance bad faith, plaintiff will have to prove he made a claim for a covered loss.  (See CACI 
2300, 2331, 2334.)  Coverage is determined by analyzing the insuring clause as well as any 
applicable exclusions. 
 
Plaintiff argues that the exclusions were not binding on him because Crown did not give him a 
copy of the policy when he left their office, and he did not receive a copy of it in the mail after 
PSIC mailed it to him.  Plaintiff’s theory here is muddled, but ultimately self-defeating.  Surely 
plaintiff is not arguing that because he (allegedly) did not get a copy of the policy, there is no 
insurance contract between himself and PSIC.  That would defeat this lawsuit from the get-go.  
But if there was an insurance contract, what contract could it be, other than the policy as issued 
by PSIC, and (it is uncontradicted) mailed by PSIC to plaintiff?  Plaintiff cannot contend with a 
straight face that he is entitled to all the benefits of the policy, but not bound by any of its terms 
that he dislikes.  That argument, the Court notes, could extend not only to exclusions of 
coverage, but even as to such basic terms as limitations in the definitions of coverage and policy 
limits.  Plaintiff does not make such a bold claim in so many words, but that has to be the 
substance of his argument.  Needless to say, he cites no authority for it. 
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Plaintiff also fails to cite any authority requiring PSIC to obtain Flores’ signature on the 
application.  Plaintiff argues the application seems to require this.  But any such requirement is 
for the benefit of PSIC.  If PSIC chooses to waive the requirement, it may do so and provide the 
insurance.  Plaintiff could possibly argue that Flores (and plaintiff through him) is not bound by 
the burdens of the insurance contact if Flores did not sign the application, but he cannot argue 
that Flores is entitled to all of the benefits of the contract, but none of its burdens, just because 
he did not sign the application.  Plaintiff has cited no authority justifying that result.  As with 
plaintiff himself, plaintiff offers no citation or theory as to how Flores would be entitled to any 
contractual benefits under the contract without all of its terms. 
 
Analyzing the matter first from plaintiff’s perspective as an insured, the policy contains the 
following pertinent provisions.  “We cover personal property owned or used by an insured, 
subject to the limits in the Declarations and provisions of this policy.”  (See Ex. M, Renters 
Policy, p. 1.)  An “insured” means “you”.  “You” means the named insured shown in the 
Declarations.  Plaintiff is a named insured.   
 
Personal property is not covered for loss from all perils.  PSIC covers personal property only for 
“sudden and accidental direct physical loss ... caused by a peril listed ...”  (Id., p.2.)  The perils 
listed include things such as fire, explosion, and burglary.  (Id., p.3.)  They do not list 
confiscation by the police under lawful process. 
  
There is no coverage for the loss of the cash here.  There is no proof that it has even been 
irrevocably lost.  Plaintiff has presented no evidence that he told APD that he is recanting his 
claimed waiver and that they have nevertheless refused to return the money.  Further, even if 
the money has been irrevocably lost, that has not occurred through a “sudden and accidental 
physical loss” due to a covered peril.  Plaintiff could possibly have some claim for the money 
against APD, but he has none against PSIC as an insured. 
 
Analyzing the matter next from plaintiff’s perspective as a purported assignee of Flores’ rights to 
liability coverage, the policy contains the following pertinent provisions.  “If a claim is made or a 
suit is brought against an insured for damages because of ... property damage caused by an 
occurrence to which this coverage applies, we will:  1.  Pay up to our limit of liability for the 
damages for which the insured is legally liable; and 2.  Provide a defense ....”  (Id., p. 5.)   
“’Property damage’ means physical injury to, or destruction of ... tangible property.”  
“’Occurrence’ means an accident … which results ... in Property damage.”  (Id., p. 1.)   
 
No coverage exists under the liability coverage either.  The cash was not physically injured or 
destroyed, nor was it lost due to an accident. 
 
Summary adjudication is granted as to the claim for the cash, including the First, Third or 
Fourth, and Fifth Causes of Action.  (The title of the Third Cause of Action states that cause of 
action concerns personal property, but the body references a claim for $100,000 for personal 
injury; the title of the Fourth Cause of Action states that cause of action concerns the personal 
injury claim, but the body references a claim for $10,000 for personal property.)   
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The Claim for $100,000 for Personal Injury 
 

There is no coverage for the personal injury claim because the policy contains an exclusion for 
injuries to an insured. 
 
The applicable policy language here is as follows.  “If a claim is made or a suit is brought 
against an insured for damages because of bodily injury ... caused by an occurrence to 
which this coverage applies, we will:  1.  Pay up to our limit of liability for the damages for which 
the insured is legally liable; and 2.  Provide a defense ....”  (Id., p. 5.)  However, an exclusion 
states that this coverage does not apply to “Bodily injury to you and any insured ....”  (Id., p. 
6.)  For purposes of the coverage clause, Flores is an “insured” because “insured” means 
“you” and “you” means the “named insured” shown in the Declarations.  For purposes of the 
exclusion, plaintiff qualifies both as “you” and “any insured” because he is also shown in the 
Declarations.  Thus, as applied to the facts of this case, the coverage clause and exclusion 
effectively read as follows:  “If a claim is made or a suit is brought against an insured [Flores] 
for damages because of bodily injury ... we will ... [p]ay up to our limit [but this coverage does 
not apply] to “Bodily injury to you [plaintiff] ....” 
 
In plain terms, then, this provision insures Flores for his liability for injury sustained by a third 
party, a stranger to the insurance contract.  It does not insure either plaintiff (as an injured 
person) or Flores (as the injurer) for injury to an insured under the policy, such as plaintiff.  As 
PSIC notes, the “insured” exclusion is well-established and serves to protect the insurance 
company from false claims through collusion by insureds.  (See Farmers Ins. Exch. v. Cocking 
(1981) 29 Cal. 3d 383, 389; State Farm Fire & Cas. Co. v. Alstadt (1980) 113 Cal.App.3d 33, 
38.)  Plaintiff cites no authority that the language of the coverage and exclusion clauses is 
ambiguous as applied to the facts here. 
 
Plaintiff has also not cited any legal authority requiring PSIC to deliver a copy of the insurance 
contract in Spanish even if plaintiff negotiated to purchase the insurance in Spanish.  Insurance 
is not one of the types of contracts listed in Civil Code § 1632.  And in any event, it was Crown, 
not PSIC, with whom plaintiff claims to have negotiated in Spanish.  PSIC did not negotiate 
anything with plaintiff directly, and presumably had no way of knowing that his negotiations with 
Crown were in Spanish. 
 
The parties’ arguments about an action against PSIC under Insurance Code § 1580(b)(2) after 
plaintiff obtains a judgment against Flores do not change the court’s ruling granting summary 
judgment and summary adjudication.  Plaintiff will not acquire any greater rights against PSIC 
than he has now simply by obtaining that judgment and then formally raising a cause of action 
under § 11580.  Any such action is “subject to [the] terms and limitations [of the policy].”  (Ins. C. 
§ 11580(b)(2); see generally 2 Witkin, Summary of California Law (11th Ed. 2017), Insurance, 
§ 444, p. 713; see Miller v. Am. Home Assurance Co. (1995) 47 Cal.App.4th 844, 848.)  Thus, 
because the Court has found that Flores has no liability coverage for injuries to plaintiff, who is 
an insured, any such action under § 11580 must fail.  
 

Business & Professions Code § 17200 Claim 
 
Summary adjudication as to this, the Seventh, Cause of Action is granted.  
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“In Moradi-Shalal [v. Fireman's Fund Ins. Companies (1988) 46 Cal. 3d 287, 304], the Supreme 
Court ruled that a plaintiff may not seek damages against an insurer under the Unfair Insurance 
Practices Act (UIPA) ( Ins. Code, § 790 et seq.) because the UIPA does not allow for a private 
right of action for damages....  Subsequent cases have held that a plaintiff cannot plead around 
the bar to private causes of action under the UIPA by recasting his or her suit as one under the 
UCL.  (See, e.g., Safeco Ins. Co. v. Superior Court (1990) 216 Cal. App. 3d 1491, 1494.”  
(Aicco, Inc. v. Ins. Co. of N. Am. (2001) 90 Cal.App.4th 579, 596-597.)  That is exactly what 
plaintiff is attempting to do here.   
 
Further, plaintiff states no first-party cause of action as the assignee for Flores.  The SAC 
contains no allegation of ongoing conduct that conduct that causes Flores actual ongoing 
economic harm.   (See Bus. & Prof. C. § 17204.)  “An injunction should not be granted as 
punishment for past acts where it is unlikely that they will recur.”  (Choice-in-Education League 
v. Los Angeles Unified School Dist. (1992) 17 Cal.App.4th 415, 422.)  The acts that plaintiff 
complains of here are not likely to recur as to plaintiff or Flores.  According to the Andrade 
Declaration, neither man renewed his Renter’s Policy with PSIC.  (Andrade Decl., ¶ 13.)  Also, a 
plaintiff may file a representative action under section 17200 only if the complaint states a valid 
class action.  (See Arias v. Superior Court (2009) 46 Cal.4th 969, 977-78; SAC, ¶ 37.)  The SAC 
does not do so. 
 

Summary Judgment 
 
Having granted summary adjudication as to all causes of action, the court also grants summary 
judgment as to the SAC as a whole. 
 

Evidentiary Objections 
 

In view of the basis for this ruling, it is unnecessary for the court to rule on any evidentiary 
objections.  (See Code of Civil Procedure § 437c(q).)   
 

  

 4.  TIME:  9:00   CASE#: MSC17-01079 
CASE NAME: HALE VS. SAN RAMON VALLEY U.S.D. 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SAN RAMON UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
This motion is continued to October 26, 2018, at 9:00 a.m.  In the interim, counsel are directed 
to conduct the meet-and-confer required by Code of Civil Procedure § 439.  If the issue remains 
unresolved, by October 19 plaintiff may file and serve a short supplemental brief addressing the 
arguments untimely raised in defendant’s reply brief. 
 
Defendant filed this motion with no declaration of compliance with § 439.  As a reading of the 
briefs make clear, the case plainly called for meet-and-confer. 
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Defendant’s motion rests on its argument that plaintiff’s second amended complaint must be 
dismissed because she does not allege that she exhausted administrative remedies.  Defendant 
offers no proof of failure to exhaust (e.g., seeking judicial notice of the absence of any record of 
an administrative claim).  Its judicial-notice evidence is limited to proof of the existence of the 
administrative remedy that plaintiff supposedly didn’t exhaust.  At this stage, plaintiff has to 
plead exhaustion; defendant does not have to disprove it. 
 
What defendant did have to do, however, was to read the SAC.  In ¶ 15 the SAC plainly alleges 
that plaintiff exhausted administrative remedies, attaching her claim form as Exhibit 1 to the 
SAC.  Defendant’s opening motion papers just flat-out ignore that allegation and exhibit, as if 
they weren’t there.  Plaintiff, needless to say, points this out in her opposition. 
 
Apparently taken by surprise, defendant responds in its reply brief that the administrative claim 
attached to the SAC doesn’t count.  Defendant does not contest that the administrative claim 
fairly presents the substance of the claims plaintiff now pleads in the SAC.  Nor does it deny that 
the administrative claim was submitted to the proper recipient, namely the Assistant 
Superintendent for Human Resources.  It says, though, that the claim form does not qualify as 
exhaustion because plaintiff used the wrong form – the form for tort claims and the like. 
 
This argument, if it was to be made at all, should have been made in defendant’s opening brief.  
Plaintiff has had no opportunity to address it.  The Court is tempted to strike the reply brief and 
decide the motion simply on the basis of defendant’s original argument, that plaintiff did not 
allege exhaustion.  In the interests of fairness and reaching the proper substantive result, 
however, the Court instead will direct the parties to meet and confer, and allow plaintiff an 
opportunity to respond. 
 
The discovery motion set for next week is continued to November 9 at 9:00 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-01189 
CASE NAME: JPMORGAN VS. ANDERSON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JPMORGAN CHASE BANK, N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for summary judgment is granted.  Judgment shall be entered 
against defendant Labrien Dwain Anderson for principal, interest, and attorney fees, in the 
amounts requested.  Plaintiff shall prepare a proposed judgment, separate from the formal order 
granting this motion, and shall submit the proposed judgment to the Court for approval as to 
form.  The proposed judgment shall be accompanied by a cover letter, copied to defendant, 
showing how the total amount of prejudgment interest was calculated. 
 
The Court notes that it denied plaintiff’s earlier motion for summary judgment based solely on a 
technical defect in plaintiff’s supporting declaration.  The Court exercises its inherent judicial 
authority to consider this renewed motion.  (See, Marshall v. County of San Diego (2015) 238 
Cal.App.4th 1095, 1105-07 [“the trial court did not err in permitting respondents to file 
successive motions for summary judgment and/or adjudication”].)  In his previous opposition 
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papers, defendant raised no substantive defense to this action, relying instead solely on his 
evidentiary objections; the previous opposition was clearly dilatory.  Defendant has filed no new 
opposition papers demonstrating prejudice, and appears to have abandoned his defense of this 
action.  Requiring plaintiff to appear for trial would serve no purpose, and would constitute a 
waste of judicial resources. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-02362 
CASE NAME: GANNON VS. MOLLOY 
HEARING ON MOTION FOR SANCTIONS AND TO ENFORCE COMPLIANCE 
FILED BY NRT WEST, INC., et al. 
* TENTATIVE RULING: * 
 
Defendants NRT West, Molloy, Beaubelle, and Beaubelle (the Coldwell Banker defendants) 
move for sanctions against plaintiffs for noncompliance with the Court’s prior discovery orders, 
and for misuse of deposition subpoenas.  Plaintiffs have filed no opposition or other response. 
 
The motion is granted in part.  The sanctions listed on pages 2 and 3 of the Notice of Motion 
are ordered, except that no monetary sanctions are awarded (payable either to the Court or to 
the movants).  The substantive sanctions awarded are sufficient for issues of discovery 
noncompliance.  (This is without prejudice to any remedy defendants may seek as to the 
underlying allegations, such as under Code of Civil Procedure § 128.7.) 
 
The Order After Hearing hereon should list the sanctions specifically.  The $450 in sanctions 
previously awarded remains payable. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-02410 
CASE NAME: R. BATU  VS.  A. BATU 
HEARING ON OSC RE: WHY MATTER SHOULD NOT BE TRANSFERRED TO THE 
FAMILY LAW DEPARTMENT OR BE DISMISSED 
* TENTATIVE RULING: * 
 
The parties in this case are a divorced couple.  Plaintiff is the ex-husband.  Although his 
complaint sets out a number of different legal theories, his case in a nutshell is that in 2016 
(long after their 2006 divorce judgment), his ex-wife fraudulently induced him into sign over his 
401(k) account to her – an asset awarded to him in the marital dissolution judgment. 
 
There is a complication in the case, however, which may present an obstacle to treating this as 
an ordinary fraud-tort case.  The transaction of which plaintiff complains was not merely a 
private matter occurring between the parties outside of court.  Rather, the parties submitted a 
formal stipulation in 2016 in their family-law case (in San Joaquin Superior Court), modifying the 
2006 divorce judgment by awarding the 401(k) asset to the wife.  Thus, as the case now stands, 
this is not simply an unadjudicated dispute as to an allegedly fraudulent transaction, as might 
happen between two parties who were never married.  There exists a court judgment (in the 
form of the 2016 modifying stipulation) that awards the 401(k) account to the wife.  The present 
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complaint is therefore not just a tort-based attack on a fraudulent transaction, but an attack on 
the San Joaquin court judgment. 
 
It was for that reason that the Court issued an OSC directing the parties to discuss why the case 
should not be transferred to family-law court, or dismissed for failure to do so.  (At the time of 
the OSC the Court did not realize that the family-law matter had occurred in another county.) 
 
At the outset, plaintiff raises procedural objections.  Defendant’s response to the OSC expressly 
says that he seeks to treat the present hearing as an impromptu motion for judgment on the 
pleadings, in which he raises issues on the merits (such as untimeliness and litigation privilege).  
Plaintiff correctly objects that these are outside the scope of the Court’s OSC, which is directed 
solely at the issue of which court should be deciding the present dispute – not what the merits 
results should be. 
 
Within that limitation, however, the Court sees no procedural unfairness (much less a 
“due process violation”, in plaintiff’s exaggerated description) in calling for these briefs on the 
subject of what court is the most appropriate.  Plaintiff has had his full opportunity to be heard 
on the subject. 
 
Defendant points out that tort claims or related common-law theories, such as those asserted in 
the complaint here, are not a permissible means of attacking a family-law judgment that was 
allegedly obtained by fraud, duress, or mistake.  He correctly says that the sole available vehicle 
for such an attack on a divorce judgment is a proceeding in the family-law court under 
Family Code §§ 2120 et seq., and especially § 2122.  (See, e.g., Rubenstein v. Rubenstein 
(81 Cal.App.4th 1131; Marriage of Rosevear (1998) 65 Cal.App.4th 673, 684.) 
 
Plaintiff does not meet this argument head-on.  He acknowledges that his complaint represents 
a collateral attack on the 2016 San Joaquin order modifying the divorce judgment.  He argues, 
however, that he may attack that order in any court because the San Joaquin court lacked 
subject matter jurisdiction to enter the order, and hence it is void.  (No such jurisdictional theory 
of attack is found in his complaint.)  He cites Marriage of Thorne and Racina (2012) 203 
Cal.App.4th 492, for the proposition that the family court lacks jurisdiction to modify a final 
divorce judgment.  A more apt citation, in the Court’s view, is Carlson v. Carlson (1963) 221 
Cal.App.2d 47, which (like this case, and unlike Thorne) involved a purported modification by 
stipulation of the parties.  The court held that a family-law court has jurisdiction to entertain such 
a stipulation if, but only if, the judgment (including any marital settlement agreement 
incorporated into it) reserve jurisdiction to make such a modification. 
 
Here, the MSA incorporated into the 2006 judgment does contain a reservation of jurisdiction.  It 
is far from clear, however, that the reservation extends to authorize the modification purportedly 
made in the 2016 stipulation. 
 
Plaintiff argues that because (he says) the 2016 stipulation is void for lack of jurisdiction, he may 
collaterally attack it in the original court or in another court.  He cites no cases for this point, 
however, and the Witkin reference he cites does not appear to speak clearly to this point.  Even 
if it would be permissible to attack the 2016 stipulation in this action, in any event, the Court is 
strongly of the view that it would be better practice for that attack to be made in the San Joaquin 
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family-court case.  The jurisdictional point itself is likely to turn on whether the stipulation is or is 
not within the reservation in the 2006 judgment – an issue better decided by the court that 
issued both of the rulings involved.  Further, if the San Joaquin court concludes that it did have 
jurisdiction to approve the 2016 stipulation, then plaintiff’s sole remedial vehicle would be relief 
under § 2122, which necessarily would have to be pursued in the San Joaquin family-law action. 
 
Further yet, if this Court were simply proceed conventionally to judgment on the tort claims, that 
would leave in place the 2016 San Joaquin judgment, so that (if plaintiff prevailed in this case) 
there would be two conflicting judgments on the same subject matter.  The Court does not see 
that “vacating the San Joaquin family-law judgment” is part of the relief that may properly be 
sought and granted in this civil case.  For clarity and completeness, therefore, plaintiff needs to 
make his jurisdictional attack in the court that is in a position to act on it directly. 
 
The Court disregards as makeweights plaintiff’s arguments based on this Court’s local rules and 
on the doctrine of primacy of jurisdiction, both of which would have to give way if (as defendant 
argues) the relief plaintiff seeks can be obtained only under § 2122.  Indeed, those arguments 
could turn out to be a trap for plaintiff:  If it’s true that this Court has sole and non-transferrable 
jurisdiction over the dispute because of “primacy of jurisdiction” (as plaintiff argues), but it is also 
true that this Court cannot entertain this case because of § 2122 and Rubenstein (as defendant 
argues), plaintiff could find himself out of court with no opportunity at all to plead his case. 
 
The Court likewise disregards defendant’s argument that the Court should not only decide that 
§ 2122 governs, but should also go on to hold that the action is barred by that section’s time 
limits, and hence just dismiss the case.  For one thing, if plaintiff is right about his jurisdictional 
point, then this is no longer a § 2122 case – it’s just an ordinary fraudulent-inducement case.  
Further, as Rubenstein illustrates, the application of the section’s time limits may not be as 
straightforward as defendant thinks.  In any event, if there is to be a decision on whether a 
§ 2122 attack is timely or untimely, that decision should be made by a court before which a 
§ 2122 attack is properly pending.  That would be the San Joaquin court, not this Court. 
 
That leaves the question of what to do with this case.  At the time the OSC was issued, the 
Court did not realize that this was a two-county affair.  It is both unnecessary and cumbersome 
to try to transfer this case to San Joaquin Superior Court.  Nor would that be an appropriate 
remedy, since the proper vehicle in San Joaquin is the pre-existing divorce case, not a 
transferred-in civil case. 
 
Neither should the Court dismiss this case, for there may be more work to do here eventually.  If 
the San Joaquin court rejects plaintiff’s argument that the 2016 stipulation is void for lack of 
jurisdiction, it will presumably then go on to adjudicate this case under § 2122.  That may or may 
not result, however, in complete disposition of all issues (such as damages) raised in this case.  
Or on the contrary, if the San Joaquin court concludes that it must vacate the 2016 stipulation 
for lack of jurisdiction, it will presumably then decline to proceed further and allow plaintiff to 
resume litigating this case in this Court.  For both of those reasons, this action will not be 
dismissed, but will be stayed pending the bringing and disposition of an appropriate proceeding 
in the San Joaquin family-law matter.  (For example, plaintiff could file a motion to vacate the 
2016 modification on jurisdictional grounds, asking in the alternative for relief under § 2122.) 
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This case is stayed.  A CMC will be set for March 8, 2019 at 8:30 a.m. 
 
The parties’ requests for judicial notice are granted, except as to pleadings in this case, as to 
which judicial notice is unnecessary.  The attorneys are also directed to pay better attention to 
CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY SERVICES 
HEARING ON MOTION FOR JUDGMENT ON 3rd CAUSE OF ACTION 
FILED BY DIABLO COMMUNITY SERVICES DISTRICT 
* TENTATIVE RULING: * 
 
Defendant Diablo Community Services District moves for judgment on the pleadings as to the 

third cause of action.  The motion is granted without leave to amend.  The Court concludes 

that the District does not have the authority to prevent the “general public, including… bicyclists, 

vehicles and pedestrians” from using Calle Arroyo road in Diablo. 

The Court notes that this motion was filed before the First Amended Complaint was filed. 

However, the parties are in agreement that this motion may apply to the FAC even though the 

documents were filed in the reverse order.  

The Court also notes with disapproval that the District has not submitted a declaration showing 

compliance with the meet and confer requirement for a motion for judgment on the pleadings. 

(See Code of Civil Procedure §439.)  The attorneys should pay attention to this requirement in 

any future proceedings.  For the present motion, however, the Court will overlook the omission.  

This is a binary, yes-or-no legal issue, with no real room for compromise and no nuances of any 

missing allegations that might be added.  It is unlikely, therefore, that any meet-and-confer 

would be fruitful. 

The District’s motion for judgment on the pleadings is distinctly different from its previous 

demurrer that challenged the sufficiency of the complaint. A motion for judgment on the 

pleadings, like the District’s motion, admits “as true all of the well-pleaded facts alleged in 

appellant's complaint” and seeks a “particular declarations of the rights and duties of the parties 

as set forth in the notice of motion with respect to the admitted allegations of the amended 

complaint.”  (Wilson v. Board of Retirement of Los Angeles County Employees Retirement Asso. 

(1957) 156 Cal.App.2d 195, 200.)  

Unlike a demurrer, a motion for judgment of the pleadings in a declaratory relief action can rule 

on the merits of the declaratory relief claim alleged in the complaint. (See Wilson, 156 

Cal.App.2d at 200-01.)  “‘The indicated procedure would be for defendant to move on the 

pleadings for judgment that the declaration be made, but that it be made in favor of the 

defendant.  This would seem to reach the procedural problem where no triable issue is 

presented.’”  (Id. at 201, quoting from Strauss v. University of State of New York, 282 App.Div. 
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593 [125 N.Y.S.2d 821].)  Thus, unlike the demurrer, this motion properly tees up the merits of 

the dispute in the third cause of action for decision. 

The District argues Plaintiffs cannot obtain a declaration in their favor on the third cause of 

action. In the third cause of action, Plaintiffs “seeks a judicial determination of the [District’s] 

duties and obligations under the Ordinance Code with respect to securing Calle Arroyo from 

unauthorized use by the general public, including but not limited to by bicyclists, vehicles and 

pedestrians, and policing it to ensure that unauthorized user[s] stop trespassing on Calle 

Arroyo.”  (FAC ¶46.)  In the prayer, Plaintiffs ask for “a declaration by the Court that the [District] 

has an obligation under the Ordinance Code to provide security for the homeowners on Calle 

Arroyo and take steps to police the roadway to prevent unauthorized bicyclists, vehicles or 

others from using Calle Arroyo.”  (FAC prayer 3.) 

For this motion, the District assumes that Calle Arroyo is a private road and that the general 

public has no right to use it.  Thus, whether or not the general public has the right to use Calle 

Arroyo is not at issue in this motion.  Instead, the question whether the District has the ability to 

prevent the general public from using the road assuming the public does not have the right to 

use Calle Arroyo.  

The District is an independent special district formed in 1969 under Government Code §§ 61000 

et seq.  (FAC ¶22.)  The District is a creation of statute and “as a creation of statute, has only 

such powers as are bestowed on it by the Legislature. [Citation.]”  (Placer County Local Agency 

Formation Com. v. Nevada County Local Agency Formation Com. (2006) 135 Cal.App.4th 793, 

804; see also Zack v. Marin Emergency Radio Authority (2004) 118 Cal.App.4th 617, 632.) 

Government Code § 61100 lists 32 powers that are given to a special district.  Of these, 

however, the only one plaintiffs adduce as supporting the District’s power to exclude outsiders 

from Calle Arroyo is § 61100(j):  “Provide security services, including, but not limited to, burglar 

and fire alarm services, to protect lives and property.”  Plaintiffs argue that the District has the 

authority to prevent the general public from using Calle Arroyo under subdivision (j) because the 

District is providing security services. 

Even looking only at the plain language of this subdivision, it would be a considerable stretch to 

read § 61100(j) as including a power to exclude people (such as motorists, bicyclists, or 

pedestrians) from using a roadway.  The actual grant of authority is to “provide security 

services”.  The term is not self-defining, but guidance is found in the specific examples given, 

and the purpose stated – “burglar and fire alarm services, to protect lives and property”.  Those 

bear scant if any resemblance to excluding road users, which is more matter of avoiding 

congestion and promoting privacy and convenience.  Granted, too-heavy traffic might pose 

something of a safety hazard; but it is apparently agreed all around that the District has the 

power to act for roadway safety, such as by enforcing the Vehicle Code. 

The maxim ejusdem generis is applicable here.  “Ejusdem generis (literally, ‘of the same kind’) 

[citations], means that where general words follow specific words, or specific words follow 
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general words in a statutory enumeration, the general words are construed to embrace only 

things similar in nature to those enumerated by the specific words. [Citation.]”  (California Farm 

Bureau Federation v. California Wildlife Conservation Bd. (2006) 143 Cal.App.4th 173, 189.) In 

subsection (j) examples of providing security services are listed “burglar and fire alarm 

services”.  Such services are different than preventing the general public from using a road. 

If § 61100(j) is unclear, however, Government Code § 61105(g) is not – and it provides the 

definitive answer to the present question.  Section 61105(g) is the only statute that actually 

addresses the very issue here, namely whether a special district does or does not have the 

authority to exclude the general public from roadways.  By its own terms, it expressly grants that 

very authority – but only to seven specifically named districts.  This District is not one of them. 

Section 61105 is, by its own recitation, a legislative vehicle for specific grants to specific districts 

of powers that special districts generally do not enjoy.  Subdivision (a) says so (emphasis 

added):  “The Legislature finds and declares that the unique circumstances that exist in certain 

communities justify the enactment of special statutes for specific districts.  In enacting this 

section, the Legislature intends to provide specific districts with special statutory powers to 

provide special services and facilities that are not available to other districts.” 

Among the special powers granted only to particular districts is the power to exclude the general 

public from using roads.  In subdivision (g), seven specified districts “may, for roads owned by 

the district and that are not formally dedicated to or kept open for use by the public for the 

purpose of vehicular travel, by ordinance, limit access to and the use of those roads to the 

landowners and residents of that district.”  The District is not one of the districts listed. 

Section 61105(g) would be pointless and superfluous if, as plaintiffs argue, all special districts in 

the state already have the power to exclude the public from roadways under § 61000(j).  The 

narrower statute must be taken as the Legislature’s recognition and intent that the seven listed 

districts, and only those districts, have that authority. 

Plaintiffs recognize that there is no mention of the District in Government Code § 61105(g). 

They argue that “[t]his means nothing more than the fact that the [District] Board, as it existed in 

2005 [when section 61105 was last amended], apparently found it unnecessary to petition the 

California State Legislature to specifically memorialize the manner in which it was exerting its 

authority.”  (Oppo p. 9.)  (Nor, the Court adds, has the District Board apparently found it 

necessary to request such power from 2005 to 2018 either.)  Given the clarity of § 61105(g), 

that observation might be taken as undermining what plaintiffs claim about the 50-year history 

here.  Be that as it may, however, the fact remains that whether the District “found it necessary” 

or not, it did not seek to include itself in the list of districts with this statutory power.  (Nor, of 

course, is there any presumption one way or the other as to whether the Legislature would have 

granted that power if sought.) 

Plaintiffs argue that they are not trying to limit access just to landowners and residents and that 

they are not trying to preclude all “non-residents” from using Calle Arroyo.  It is true that in 
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addition to residents and their guests, Plaintiffs also want to allow access to individuals that 

have “legitimate business” in Diablo – though they give scant guidance as to how the District’s 

police officers are supposed to determine that vague criterion, especially without violating the 

Fourth Amendment.  But this slightly broader group of individuals with access does not 

somehow give the District authority to limit access to the road.  

Plaintiffs argue that the District’s current position upends over 50 years of historical practice.  

The District disputes the recitation of history, but it is irrelevant in any case.  If it be true that the 

District has been excluding outsiders for 50 years, that means only that the District has been 

exceeding its statutorily granted powers for 50 years. 

As framed in the third cause of action, plaintiffs’ claim focuses on the District’s own ordinances, 

which plaintiffs characterize as representing exactly the kind of attempted exclusion they seek 

here – a characterization that the District does not contest.  But the District correctly points out 

that the ordinances are invalid, as ultra vires, to the extent that they purport to exercise a power 

that § 61100 does not grant to the District.  This admittedly puts the District in the anomalous 

position of arguing for the illegality of its own ordinances.  But the District is correct, and the 

Court is thus put in the position of agreeing with that confession of illegality. 

The District can enforce the ordinances only to the extent that they do not conflict with state law.  

In City of Lodi v. Randtron (2004) 118 Cal.App.4th 337, 358-59, the court explained that “[a]s an 

administrative agency, DTSC is not empowered to authorize a city to enact an ordinance which 

conflicts with state law.  An administrative agency has only that authority conferred upon it by 

statute and any action not authorized is void.  [Citations.]  Administrative regulations that exceed 

the scope of or are inconsistent with the governing statute are unenforceable.” 

Under the Government Code, the District can only adopt ordinances “for the administration, 

operation, and use and maintenance of the facilities and services listed in Part 3 (commencing 

with Section 61100).”  (Gov. Code § 61060.)  Thus, local ordinances should be used to 

implement the powers given to the District in Part 3.  Part 3 includes both sections 61100 and 

61105.  Therefore, to the extent the local ordinance give the District power to limit access to 

Calle Arroyo it conflicts with the powers given to the District in section 61100, et seq. and is 

therefore void.  

Plaintiffs include a generic request for leave to amend.  They do not suggest any manner in 
which this cause of action could be rescued by amendment, however, and the Court cannot see 
any either.  If plaintiffs contest this tentative to seek leave to amend, they should come to the 
hearing prepared to advance specific proposals for amendment, and to explain how they would 
suffice. 

Evidentiary Issues 

The parties’ requests for judicial notice are granted, with some exceptions.  Judicial notice as to 
plaintiffs’ items 1 and 2 is unnecessary, as those are pleadings in this Court’s file.  The Court 
nevertheless appreciates the courtesy of convenient presentation. 
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The Court rejects plaintiffs’ proffered item 3, the Tiernan declaration.  The declaration is already 
in the Court’s file; so if it were properly cognizable on this motion, it would not be necessary to 
take judicial notice of it.  It is not so cognizable.  This is a motion for judgment on the pleadings, 
on which plaintiffs cannot offer testimony.  Apparently they conceive the Tiernan declaration to 
be judicially noticeable as a species of legislative history, in that it recites Mr. Tiernan’s 
subjective intention as to the meaning of certain language in the District’s founding documents.  
But an author’s or legislator’s after-the-fact statements about the meaning of such language, in 
the form of a declaration (or, for that matter, in live testimony), is proper neither in form nor in 
substance. 

 
  

 9.  TIME:  9:00   CASE#: MSC18-00322 
CASE NAME: MAZARI AMIRI  VS.  AZIZ HAIDARIAN 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY MAZARI (HAIDARIAN) AMIRI 
* TENTATIVE RULING: * 
 
Continued to November 9, 2018 at 9:00 a.m., at request of moving party. 
 

  

10.  TIME:  9:00   CASE#: MSC18-00382 
CASE NAME: LAMB VS. TRANQUILITY INCORPORATED 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENAS 
FILED BY JERRY LAMB 
* TENTATIVE RULING: * 
 
The Court is unclear as to whether this detail of the parties’ discovery disputes was effectively 
resolved at last week’s hearing (or otherwise by subsequent discussion).  If this motion still 
requires ruling, the parties should so apprise the Court by the method for contesting a tentative.  
In that event, the motion will be put over for a week to October 12, with a tentative in ordinary 
course.  (No appearance necessary on October 5.)  Otherwise, the motion will be deemed 
off calendar. 
 

  

11.  TIME:  9:00   CASE#: MSC18-00470 
CASE NAME: QUESADA VS. QUALITY LOAN 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Defendant Wells Fargo demurs to plaintiff’s second amended complaint (SAC).  The demurrer is 
sustained without leave to amend. 

This go-round on demurrer does not require extensive discussion, because it is largely a rerun 
of the last iteration.  The Court sustained Wells Fargo’s demurrer to the first amended 
complaint, with thorough legal discussion.  Plaintiff’s opposition brief mostly addresses these 
issues as though no prior demurrer or ruling had occurred.  The Court granted leave to amend 
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on most counts, but its legal analysis included specific comments on what plaintiff would have to 
allege to patch up the deficiencies in the FAC.  At this juncture, then, the opening question for 
the Court is whether plaintiff has made any new and different allegations that would save his 
SAC from the same fate as the FAC.  He has not – and he doesn’t seriously pretend that he 
has. 

Request for Judicial Notice 

Defendant requests judicial notice of several documents in support of its Demurrer.  The request 
is granted as to items E, F, I, and J.  It is denied as to items G and H because they are not 
judicially noticeable.  It is denied as to all remaining items because they are irrelevant, 
pertaining only to a preemption argument that is no longer before the Court. 

Section 2923.5 

Civil Code § 2923.5 precludes a mortgage servicer, mortgagee, trustee, beneficiary, or 
authorized agent from recording a Notice of Default without meeting several contact 
requirements and waiting a proscribed period of time. With respect to § 2923.5, HBOR only 
provides relief for a “material” violation of the statute.  Civ. Code § 2924.12.  The Court 
sustained the prior demurrer on this point for failure to allege a material violation, pointing out 
that the section requires contact, but not a favorable result for the borrower, and that plaintiff 
admitted contact and made no non-conclusory allegation that any better contact would have 
resulted in saving his property from foreclosure. 

Plaintiff does nothing in the SAC to fix that gap.  As best as the Court is able to discern, 
Plaintiff’s sole revisions are the addition of paragraphs 28 and 29.  Neither addresses the 
Court’s concerns in its prior order regarding the conclusory nature of Plaintiff’s allegations. As a 
consequence, Plaintiff has failed to allege facts sufficient to state a claim for violation of Civil 
Code § 2923.5. 

Section 2923.7 

Civil Code § 2923.7 requires a single point of contact (SPOC) to be appointed when a borrower 
“requests a foreclosure prevention alternative,” such as a loan modification. Civ. Code 
§ 2923.7(a).  The SAC alleges that Plaintiff requested a single point of contact.  SAC at ¶ 36.  
However, as the Court noted in the prior demurrer ruling, plaintiff’s complaint does not allege 
any material “actual economic damages” as a consequence of this alleged violation, such as 
that an SPOC would have made the difference between suffering foreclosure and avoiding it.  
His conclusory allegation that he was “delayed … from being able to prevent further foreclosure 
proceedings; thereby causing [him] to fall further behind on [his] loan and accrue even more late 
fees and penalties” (SAC at ¶ 40) is insufficient.  Falling behind and incurring fees and penalties 
are the result of nonpayment, not of the lack of an SPOC.  Plaintiff has not suggested that if he’d 
had an SPOC, he could have made his payments and/or avoided foreclosure. 

Plaintiff has failed to allege facts sufficient to state a claim for violation of Civil Code § 2923.7. 

Breach of Contract and Breach of Implied Covenant of Good Faith and Fair Dealing 

Despite the opportunity to amend, Plaintiff has not revised his claims for breach of contract or 
breach of the covenant of good faith and fair dealing.  These claims fail for the reasons 
articulated in the Court’s prior order:  Plaintiff has not alleged that if he received notice or notice 
to cure after his first missed payment he would have been able to timely cure his default.  
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Similarly, his breach of covenant of good faith and fair dealing claim does not allege that the 
Bank frustrated Plaintiff’s opportunity to cure his default.  Plaintiff has failed to allege facts 
sufficient to state claims for breach of contract and breach of the covenant of good faith and fair 
dealing. 

Negligence 

Plaintiff’s negligence claim is unchanged from the FAC.  The gravamen of Plaintiff’s negligence 
allegations appears to be Defendant’s alleged failure to “maintain proper and accurate loan 
records”.  SAC ¶ 68.  The Court already held that that is insufficient.  Despite the opportunity to 
amend, the SAC still fails to allege how that alleged negligent conduct caused plaintiff’s default.  
In the absence of such detail clearly spelling out the negligent acts or omissions of defendant 
and how that led to plaintiff’s specific harm, plaintiff has failed to allege facts sufficient to state a 
claim for negligence. 

Negligent Infliction of Emotional Distress 

Plaintiff’s claim for negligent infliction of emotional distress is new in the SAC.  Where the 
Court’s order sustains a demurrer with leave to amend, “the plaintiff may amend his or her 
complaint only as authorized by the court’s order.”  Harris v. Wachovia Mortgage, FSB (2010) 
185 Cal. App. 4th 1018, 1023.  The plaintiff may not amend the complaint to add new causes of 
action without having obtained permission to do so, unless the new causes of action are within 
the scope of the order granting leave to amend.  Id.  Where a cause of action “directly responds” 
to the trial court’s reason for sustaining the demurrer, the rule that new causes of action may not 
be added does not apply.  Patrick v. Alacer Corp. (2008) 167 Cal.App.4th 995, 1015.  The NIED 
claim was not within the scope of the Court’s order granting leave to amend. 

Because a ruling solely on this ground would perhaps invite a belated motion for leave, the 
Court will go on to address this claim on the substance.  The quick answer is, it has no 
substance.  Negligent infliction of emotional distress is “not an independent tort, but the tort of 
negligence”.  Burgess v. Superior Court (1992) 2 Cal.4th 1064, 1072.  As we have seen, 
however, plaintiff has not alleged any tort of negligence. 

This cause of action in the SAC is not supported by any new and different allegations of any 
facts.  It is only two short, conclusory paragraphs long; its substance amounts to saying, 
“defendant has committed all these other legal violations as recounted in the other causes of 
action, and as a result I felt emotional distress.”  But the rest of the SAC alleges no viable claims 
on these other asserted legal violations.  Moreover, except for (possibly) negligence, none of the 
other causes of action would support any recovery for emotional distress as a form of damages.  
When plaintiff alleges no causes of action for lack of a “material violation” of various statutes, he 
cannot manufacture materiality by adding that he was upset.  Defendant has a statutory duty to 
obey the specific commands found in these statutes.  But it has no generalized tort duty to 
conduct its business so as to ensure that its customers do not get upset by how defendant 
conducts its mortgage business. 

The Court notes that plaintiff’s opposition to the demurrer makes no arguments as to the 
sufficiency of this cause of action. 

Section 2924.12 

Civil Code § 2924.12 provides for injunctive relief “to enjoin a material violation of Section 
2923.5, 2923.7, 2924.11, or 2924.17”.  As discussed above, Plaintiff has failed to allege facts 
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sufficient to state a claim for 2923.5 or 2923.7.  There is no “cause of action for violation of 
§ 2924.12” unless it rests on allegation of a material violation of some other section.  Here, 
plaintiff’s allegations under other sections fail.  As a consequence, Plaintiff has failed to allege 
facts sufficient to state a claim for injunctive relief under § 2924.12. 

Section 17200 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code §§ 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 
§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

The alleged unfair conduct complained of appears to be Defendants’ alleged statutory 
violations.  However, those asserted statutory violations all fail on their own merits.  Moreover, 
plaintiff’s SAC is bereft of allegations which would demonstrate economic injury and causation.  
His boilerplate recitations at paragraph 84 are insufficient. In the absence of allegations that he 
incurred a “personal, individualized loss of money or property in any nontrivial amount” (Kwikset, 
supra, 51 Cal.4th at 325), such as late fees and penalties, that were caused by Defendants’ 
unfair and fraudulent conduct, plaintiff has not alleged facts sufficient to state a cause of action 
for violation of Business and Professions Code § 17200. 

Accounting 

“A cause of action for an accounting requires a showing that a relationship exists between the 
plaintiff and defendant that requires an accounting, and that some balance is due the plaintiff 
that can only be ascertained by an accounting.”  Teselle v. McLoughlin (2009) 173 Cal.App.4th 
156, 179.  The SAC does not allege a fiduciary relationship between Plaintiff and Wells Fargo.  
In Opposition, Plaintiff that the loan agreements, modification “and representations made by 
Defendants create a special relationship between the parties.”  Opp. at 16.  Plaintiff has not 
cited any authority in support of this proposition, and the Court is not aware of any. 

Plaintiff has failed to allege facts sufficient to state a cause of action for accounting. 

Leave to Amend 

Plaintiff has taken scant advantage of the Court’s prior grant of leave to amend.  The prior ruling 
was reasonably specific in pointing out what plaintiff would have to do; and he has not done it.  
He has made few amendments; and both the SAC and the opposition brief have made no real 
effort to meet the Court’s prior ruling.  The Court sees no reason to think that plaintiff could do 
any better on a fourth iteration of the complaint. 

If plaintiff seeks to contest this tentative to urge the sufficiency of the SAC, he should be 
prepared to refer the Court with specificity to allegations in the SAC that were absent from the 
FAC, and to explain why they cure the defects identified in the Court’s prior demurrer ruling.  If 
plaintiff seeks to contest the tentative to seek further leave to amend, he should be prepared to 
identify with specificity (a) what amendments he proposes to make, (b) why they weren’t alleged 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/05/18 

 
 

- 24 - 

in the original complaint, the FAC, or the SAC; and (c) why they would suffice to allege viable 
causes of action. 

Other Matters 

The SAC violates the Local Rules and CRC concerning tabbing of exhibits.  Moreover, some of 
the exhibits to the SAC are missing, incomplete, or out of order. 

Plaintiff’s counsel has a motion on file for next week for leave to withdraw.  He should consider 
whether that motion remains necessary.  At this point, based on this ruling, his only remaining 
duty in the case is to ensure that the Order After Hearing and judgment conform to the ruling, 
and to address issues of costs. 
 

  

12.  TIME:  9:00   CASE#: MSC18-01350 
CASE NAME: ANDERSON VS. WELLS FARGO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JUANITA F. ANDERSON 
* TENTATIVE RULING: * 
 
Moving counsel has taken this motion off calendar because other counsel has substituted in. 
 

  

13.  TIME:  9:00   CASE#: MSC18-01350 
CASE NAME: ANDERSON VS. WELLS FARGO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ALAN K. ANDERSON 
* TENTATIVE RULING: * 
 
Moving counsel has taken this motion off calendar because other counsel has substituted in. 
 

  

14.  TIME:  9:00   CASE#: MSL17-00279 
CASE NAME: PORTFOLIO VS. MOJADDEDI 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for entry of judgment under Code of Civil Procedure § 664.6 is 
granted.  Judgment will be entered for plaintiff and against defendant in the amount of 
$8,134.46, including costs. 
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15.  TIME:  9:00   CASE#: MSN18-1872 
CASE NAME: EQUITY PRIME VS. HOLLAND 
HEARING ON MOTION TO DISMISS LATE APPEAL OF ORDER 
FILED BY RONALD HOLLAND 
* TENTATIVE RULING: * 
 
Equity Prime Mortgage LLC filed this appeal from an Order, Decision or Award of the Labor 
Commissioner.  The Commissioner’s unopposed motion to dismiss the appeal for lack of 
jurisdiction is granted, and the appeal is dismissed.  The ODA was served on July 24.  The 
notice of appeal was filed on August 28.  The time to appeal (and to post bond) is ten days, and 
both of those deadlines are jurisdictional and nonwaivable.  Labor Code § 98.2. 
 

  

16.  TIME: 10:00   CASE#: MSC16-01802 
CASE NAME: PEREZ VS. SINGH 
JURY TRIAL - LONG CAUSE / 14 DAY(S) 
* TENTATIVE RULING: * 
 
This trial was continued. 
 

 

 


